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'430
Office of the Secretary of State
March Fong Eu

Executive Office
1230 J Street
Sacramento, California

(916) 445-6371
95814

June 9, 1988

TO:

All County Clerks/Registrars of Voters (88161)

Pursuant to Section 3523 of the Elections Code, I hereby certify that on June 9,
1988 the certificates received from the County Clerks or Registrars of Voters by
the Secretary of State established that the Initiative Statute, MOTOR VEHICLE
ACCIDENT CLAIMS AND INSURANCE RATES, has been signed by the requisite number of
qualified electors needed to declare the petition sufficient. The MOTOR VEHICLE
ACCIDENT CLAIMS AND INSURANCE RATES. INITIATIVE STATUTE, is therefore,
qualified for the November 8, 1988 General Election.
MOTOR VEHICLE ACCIDENT CLAIMS AND INSURANCE RATES. INITIATIVE
STATUTE. For accidents occurring from November 9, 1988 to December
31, 1992, limits motor vehicle accident claims for non-economic
losses such as pain and suffering to 25 percent of economic losses;
prohibits contingent fees greater than 25 percent of economic
losses. Limitations not applicable to survival, wrongful death
actions or actions involving serious and permanent injuries and/or
disfigurement. Sets maximum rates for vehicle bodily injury and
uninsured motorist insurance at 50% of insurer's premium in effect
October 31, 1988 or rates of October 31, 1987, adjusted for inflation, whichever is lower. Summary of estimate by Legislative
Analyst and Director of Finance of fiscal impact on state and local
government: Unknown effect on state revenues derived from the
gross premiums tax paid by insurance companies. Fiscal effect
depends on how insurance companies and consumers react to the
measure's rate reductions. If supply and demand stay the same, it
is estimated that state general fund revenues from the gross
premiums tax could be reduced by about $70 million in 1988-89
(partial year) and $120 million in 1989-90 (first full year). If
insurance companies increase other rates to compensate for the rate
reductions, the revenue loss could be less. Also, the adoption
would increase state administrative costs by about $2 million in
the first year and about $1 million annually thereafter. Such
administrative costs will be paid for by fees and assessments on
the insurance industry. State and local court costs may be reduced
by unknown amounts by the measure's specified limitations on legal
actions.
Sincerely,

~EJw1~
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Office of the Secretary of State
March Fong Eu

1230 J Street
Sacramento, California 95814

Elections Division
(916) 445-0820
TOO: (800) 833-8683

December 28, 1987
TO ALL REGISTRARS OF VOTERS, OR COUNTY CLERKS, AND PROPONENT (87124)
Pursuant to Section 3513 of the Elections Code, we transmit herewith a copy of
the Title and Summary prepared by the Attorney General on a proposed Initiative
Measure entitled:
MOTOR VEHICLE ACCIDENT CLAIMS
AND INSURANCE RATES.
INITIATIVE STATUTE.
Circulating and Filing Schedule
1.

Minimum number of signatures required •••••••••••••••••••••••••••••••• 372,178
Cal. Const., Art. II, Sec. 8(b).

2.

Official Summary Date •••.••••••••••••••••••••••••••••••••••• Monday, 12/28/87
Elec. C., Sec. 3513.

3.

Petition Sections:
a.

First day Proponent can circulate Sections for
signatures ••.•.....•.....................•...•.....•.... Monday, 12/28/87

Elec. C., Sec. 3513.
b.

Last day Proponent can circulate and file with
the county. All Sections are to be filed at
the same time within each
county •••......•...•.....•.•...............•.•....••.• Thursday, 05/26/88+

Elec. C., Secs. 3513, 3520(a).
c.

Last day for county to determine total number
of signatures affixed to petition and to
transmit total to the Secretary of State ••••••••••••••.• Friday, 06/03/88*

(If the Proponent files the petition with the county on a date prior to
OS/26/88, the county has five working days from the filing of the petition to
determine the total number of signatures affixed to the petition and to transmit
the total to the Secretary of State.) Elec. C., Sec. 3520(b) •
• Date adjusted for official deadline which a holiday falls with the five working
days from the filing of the petition by the Proponent.
+PLEASE NOTE: To the Proponent who may wish to qualify for the November 8, 1988
General Election. The law allows approximately 85 days for county election
officials to check and report petition signatures and transmit results. The law
also requires that this process be completed 131 days before the election in
which the people will vote on the initiative. It is possible that the county
may not need precisely 85 days. But if you want to be sure that this initiative
qualifies for the November 8, 1988 General Election, you should file this petition with the county before April 6, 1988.

MOTOR VEHICLE ACCIDENT CLAIMS
AND INSURANCE RATES.
INITIATIVE STATUTE.
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d.

Secretary of State determines whether the total
number of signatures filed with all county clerks
meets the minimum number of required signatures,
and notifies the counties ••••••••••••••••••••••••••••••• Sunday, 06/12/88**

e.

Last day for county to determine total number of
qualified voters who signed the petition, and to
transmit certificate with a blank copy of the
petition to the Secretary of State ••••••.••••••••••••••• Monday, 06/27/88
(If the Secretary of State notifies the county to
determine the number of qualified voters who
signed the petition on a date other than 06/03/88
the last day is not later than the fifteenth day
after the county's receipt of notification.)
Elec. C., Sec. 3520(d), (e).

f.

If the signature count is more than 409,395 or less
than 353,569, then the Secretary of State certifies
the petition has qualified or failed, and notifies
the counties. If the signature count is between
353,569 and 409,395 inclusive, then the Secretary
of State notifies the counties using the random
sampling technique to determine the validity of
all signatures •••••••••••••••••••••••••••••••••••••••• Thursday, 07/07/88**

g.

Last day for county to determine actual number
of all qualified voters who signed the petition,
and to transmit certificate with a blank copy of
the petition to the Secretary of State ••••••••••••••• Wednesday, 08/18/88
(If the Secretary of State notifies the county to
determine the number of qualified voters who have
signed the petition on a date other than
06/27/88, the last day is not later than the
thirtieth working day after county's receipt of
notification.)
Elec. C., Sec. 3521(b), (c).

h.

Secretary of State certifies whether the petition has
been signed by the number of qualified voters required
to declare the petition sufficient •••••••••••••••••••••• Monday, 08/22/88

•• Date varies based on receipt of county certification.

MOTOR VEHICLE ACCIDENT CLAIMS
AND INSURANCE RATES.
INITIATIVE STATUTE.
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4.

The Proponent of the above named measure is:
Assemblyman Richard Polanco
State Capitol, Room 6011
Sacramento, California 95814
(916) 445-7587

5.

Important Points:
(a)

Please refer to Elections Code sections 44, 3501, 3501, 3508, 3511, and
3519 for appropriate format and type considerations in printing,
typing, and otherwise preparing your initiative petition for circUlation and signatures. Please send us a copy of the petition after
you have it printed. This copy is not for our review or approval, but
to supplement our file in this matter.

(b)

Your attention is directed to the campaign disclosure requirements of
the Political Reform Act of 1914, Government Code section 81000 et seq.

(c)

When writing or calling state or county elections officials, provide
the official title of the initiative which was prepared by the Attorney
General. Use of this title will assist elections officials in
referencing the proper file.

(d)

When a petition is presented to the county elections official for
filing by someone other than the proponent, the required authorization
shall include the name or names of the persons filing the petition.

(e)

When filing the petition with the county elections official, please
provide a blank petition for elections official use.
Sincerely,

Assistant to the Secretary of State
Elections and Political Reform

Attachment:

12/28/81

POLITICAL REFORM ACT OF 1914 REQUIREMENTS

JOHN K. VAN DE KAMP
Attorney General

State of Califomia
DEPARTMENT OF JUSTICE
1515 K STREET, SUITE 511
P.o. BOX 944255
SACRAMENTO 94244-2550
(916) 445-9555

(916) 323-1995

D~gD

December 28, 1987

F I LED

In the ollie. of the Secretary of Stc::"

of the State of California

Honorable March Fong Eu
Secretary of State
1230 J Street
Sacramento, CA 95814

DEC 2 81987
MARCH FONG EU, Secretary

BY/

Dear Mrs. Eu:
Initiative Title and Summary.
Subject: MOTOR VEHICLE ACCIDENT CLAIMS AND INSURANCE RATES.
INITIATIVE STATUTE.
Our File No: SA 87 RF 0044
Pursuant to the provisions of section 3503 and 3513 of the
Elections code, you are hereby notified that on this day we
mailed to the proponent of the above identified proposed
initiative our title and summary.
Enclosed is a copy of our transmittal letter to the proponent, a
copy of our title and summary, a declaration of mailing thereof,
and a copy of the proposed measure.
According to information available in our records, the name and
address of the proponent is as stated on the declaration of
mailing.
Very truly yours,
JOHN K. VAN DE KAMP
Attorney General

FLOYD D. SHIMOMURA
Deputy Attorney General
FDS:rrc
Enclosures

Date: December 28, 1987
File No: SA 87 RF 0044
The Attorney General of California has prepared the following
title and summary of the chief purpose and points of the proposed
measure.

MOTOR VEHICLE ACCIDENT CLAIMS AND INSURANCE RATES. INITIATIVE
STATUTE. For accidents occurring from November 9, 1988 to
December 31, 1992, limits motor vehicle accident claims for noneconomic losses such as pain and suffering to 25 percent of
economic losses; prohibits contingent fees greater than 25
percent of non-economic losses. Limitations not applicable to
survival, wrongful death actions or actions involving serious
and permanent injuries and/or disfigurement. Sets maximum rates
for vehicle bodily injury and uninsured motorist insurance at 50%
of insurer's premium in effect October 31, 1988 or rates of
October 31, 1987, adjusted for inflation, whichever is lower.
Summary of estimate by Legislative Analyst and Director of
Finance of fiscal impact on state and local government: Unknown
effect on state revenues derived from the gross premiums tax paid
by insurance companies. Fiscal effect depends on how insurance
companies and consumers react to the measure's rate reductions.
If supply and demand stay the same, it is estimated that state
general fund revenues from the gross premiums tax could be
reduced by about $70 million in 1988-89 (partial year) and $120
million in 1989-90 (first full year). If insurance companies
increase other rates to compensate for the rate reductions, the
revenue loss could be less. Also, the adoption would increase
state administrative costs by about $2 million in the first year
and about $1 million annually thereafter. Such administrative
costs will be paid for by fees and assessments on the insurance
industry. State and local court costs may be reduced by unknown
amounts by the measure's specified limitations on legal actions.
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INIT~ATIVE

MEASURE TO BE SUBMITTED DIRECTLY TO THE VOTERS

The Attorney General of California has prepared
the following title and summary of the chieof purpose and
0

points of the proposed measure:
(Bere set forth the title and summary prepared
by the Attorney General.

This title and summary must also

be printed across the top of each page of the petition
whereon signatures are to appear.)

TO THE HONORABLE SECRETARY OF STATE OF CALIFORNIA

We, the undersigned, registered, qualified
voters of California, residents of ____ County (or city
and county), hereby propose amendments to the Business and
Professions Code, Civil Code, the Code of Civil Procedure,
and the Insurance Code, relating to nonecomonic lOBses for
bodily injury and petition the Secretary of State to
submit the same to the voters of California for their
adoption or rejection at the next succeeding

g~neral

election or at any special statewide election held prior
to that general election or otherwise provided by law.

PAGE NO.
The proposed statutory amendments (full title and text of
the measure) read as follows:
SECTION 1.

(a) We the people of the State of

California hereby find and declare that insurance coverage
of liability for bodily injury arising out of the use of
motor vehicles has become unaffordable to many individuals
and businesses.
(b) We the people also find and declare that the
high cost of this coverage is the result of the bodily
injury reparations system in effect today.
(c) In order to address these concerns, we the
people further find and declare that it is necessary and
proper to (1) reform the reparations system as set forth
in the statutes of this state and as developed in numerous
court decisions, 'and (2) as a direct result, reduce by 50
percent premiums for coverage of liability for bodily
injury provided by policies covering liability arising out
of the use of any motor vehicle.
(d) With these goals in mind, we the people do
hereby enact this initiative measure.
SEC. 2.

Section 6146.6 is added to the Business

and Professions Code, to read:
6146.6.
(1)

(a) For the purposes of this section:

"Bodil~

injury" means injury to a person

2
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which arises out of the use of a motor vehicle as a motor
vehicle and any sickness or disease that results from the
injury.

Bodily injury does not mean injury occurring

during the use 'of a motor vehicle but not arising out of
that use.
(2) "Economic losses" means objectively
verifiable past and future monetary losses not compensable
from other sources, including medical expenses, loss of
earnings, including future loss, burial costs, loss of
business, loss of employment opportunity, and costs of

-

obtaining necessary substitute domestic aervices,
excluding services rendered by relative"

members of the

injured person's household, or others under age 16.

No

other losses or damages shall be considered economic
losses.
(3) "Motor vehicle" means any vehicle designed
primarily for use on streets and highways and subject to
motor vehicle registration under the laws of California.
(4) "Person" means a natural person and not a
corporation, partnership, association, or trust.
(5) nOse of a motor vehicle" means operating,
maintaining, loading, or unloading a motor vehicle.
(b) An attorney.shall not contract for or
collect a contingency fee for representing any person

3

PAGE NO.

seeking damages in connection with a claim for bodily
injury, which is not both serious and permanent as defined
in subdivision (b) of Section 3333.6 of the Civil Code, or
which" does not involve serious and irreparable permanent
disfigurement, presented to an insurer providing coverage
of liability for bodily injury arising out of the use of a
motor vehicle, in excess of 25 percent of the economic
losses recovered.
(C)

This section does not apply to either

survival actions provided for in Section 573 of the
Probate Code or wrongful death actions.
(d) This section only applies to causes of
action arising from accidents that occur on and after
November 9, 1988, and on or before December 31, 1992.
SEC. 3.

Section 6147 of the Business and

Professions Code is amended to read:
6147.

(a) An attorney who contracts to

represent a plaintiff on a contingency fee basis. shall,.at
the time the contract is entered into, provide a duplicate
copy of the contract, signed by

~th

the attorney and the

plaintiff, or his guardian or representative, to the
plaintiff, or to the plaintiff's guardian or
representative.

The contract shall be in writing and

shall include, but is not limited to, all of the following:

4
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(1) A statement of the contingency fee rate
which the client and attorney have agreed upon.
(2) A statement as to how disbursements and
costs incurred in connection with the prosecution or
settlement of the claim will affect the contingency fee
and the client's recovery.
(3) A statement as to what extent, if any, the
plaintiff could be required to pay any compensation to the
attorney for related matters that

arise.ou~

of their

relationship not covered by their contingency fee contract.
This may include any amounts collected for the plaintiff
by the attorney.
(4) Unless the claim 1s subject to the
provisions of Section 6146

~

6146.6, a statement that the

fee is not set by law but is negotiable between attorney
and client.
(5) If the claim ia subject to the provisions of
Section 6146 2! 6146.6, a statement that the rates set
forth in that section are the

ma~imum

limits for the

contingency fee agreement, and that the attorney and
client may negotiate a lower rate.
(b) Failure to comply with any proviSion of this
section renders the agreement voidable at the option of

5

.~

. . ~1;...,
.... '
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the plaintiff, and the attorney shall thereupon be
erititled to collect a reasonable fee.
(c) This section shall not apply to contingency
fee contracts for the recovery of workers' compensation
benefits.
SEC. 4.

Section 3333.6 is added to the Civil

Code, to read:
3333.6.

(a) For the purposes.of this section:

(1) "Bodily injury· means injury to a person
which arises out of the use of a motor vehicle as a motor
vehicle and any sickness or disease that results from the
~njury.

Bodily injury does not mean injury occurring

during the use of a motor vehicle but not arising out of
that use.
(2)

"Eco~omic

losses" means objectively

verifiable monetary past and future losses not compensable
from other sources, including medical expenses, loss of
earnings, including future loss, burial costs, loss of
.~siness,

loss of employment opportunity, and costs of

obtaining necessary substitute domestic services,
excluding services rendered by relatives, members of the
injured person's household, or others under age 16.
other losses or damages shall be considered economic
losses.

No

6
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(3) -Motor vehicle" means any vehicle designed
primarily for use on streets and highways and subject to
motor vehicle registration under the laws of California.
(4) -Noneconomic losses" means all losses except
those specifically defined as -economic losses" in

.

...

paragraph (2), including, but not limited to, subjective,
nonmonetary losses such as pain and suffering,
inconvenience, mental suffering, emotional distress, loss
of society, loss of companionship, loss of consortium,
injury to reputation, humiliation, or any combination of
the above.
(5) ·Person- means a natural person"and not a
corporation, partnership, .ssociation, or trust.
(6) ·Ose of • motor vehicle" aeans operating,
maintaining, loading, or unloading a aotor vehicle.
(b) No person or entity may recover noneconomic
losses in excess of 25 percent of economic los.es for

.... .

.'

..~~.

.lCid~ly

injury. resul ting from or caused by an accident·

arising out of the use of a motor vehicle unless the
person seeking recovery, as a dir.ct result of the
accident, has suffered an injury resulting in either of
.the following:
(1) Serious and irreparable permanent
disfigurement.

7

,
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(2) Any injury which is both serious and
permanent.

An injury is "serious" for the purposes of

this paragraph only if it substantially prohibits the
injured person from resuming substantially all of his or
her normal activities.

An injury is "permanent" only if

its effects cannot be eliminated by further time for
recovery or by further medical treatment and care,
including surgery, or both.
(c) This section does not apply to either
survival actions provided for under Section 573 of the
Probate Code or wrongful death actions.
(d) This section only applies to causes of
action arising from accidents that occur on or after
November 9, 1988, and on or before December 31, 1992.
SEC. 5.

Section 425.14 is added to the Code of

Civil Procedure, to read:
425.14.

(a) For purposes of this section:

(1) "Bodily injury" means injury to a person
which arises out of the use of a motor vehicle as a motor
vehicle and any sickness or disease that results from the
injury.

Bodily injury does not mean injury occurring

during the use of a motor vehicle but not arising out of
that use.
(2) "Economic losses" means objectively

8

'- rJ_,'

t
I
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verifiable monetary past and future losses not compensable
from other sources, including medical expenses, loss of
earnings, including future loss, burial costs, loss of
business, loss of employment opportunity, and costs of
obtaining necessary substitute domestic services,
excluding services rendered by relatives, members of the
injured person's household, or others under age 16.

No

other losses or damages shall be considered economic
losses.
(3) "Motor vehicle" means any,vehicle designed
primarily for use on streets and highways and subject to
motor 'vehicle registration under the laws of California.
(4) "Noneconomic losses" means all losses except
those specifically defined as "economic losses" in
paragraph (2), including, but not limited to, subjective,
nonmonetary losses, such as pain and Buffering,
inconvenience, mental suffering, emotional distress, loss
of society, loss of companionship, loss of consortium,
injury to reputation, humiliation, or any combination of
the above.
(5) "Person" means a natural person and not a
corporation, partnership, association, or trust.
(6) "Use of a motor vehicle" means operating,
maintaining, loading,' or unloading a motor vehicle.

9
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(b) No claim to recover noneconomic losses in
excess of 25 percent of economic losses, resulting from or
caused by an accident arising out of the use of a motor
vehicle, ahall be included in a complaint or other
pleading unless the court enters an order allowing an
amended pleading to be filed that includes a claim for
noneconomic losses in excess of 25 percent of economic
losses.

The court may allow the filing of an amended

pleading claiming noneconomic losses in excess of 25
percent of economic losses on a motion by the party
seeking the amended pleading if the court finds that the
plaintiff has established that there is a substantial
probability that the plaintiff will prevail on the claim
that tbe limitationa provided in Section 3333.6 of the
Civil Code do not apply on the basis of the findings of
the physician selected pursuant to subdivision (c), the
findings of other physicians, and any other relevant
information the court wishes to consider.

The court shall

not grant a.motion allowing the filing of an amended
pleading that includes a claim for noneconomic damages in
excess of 25 percent of economic damages if the motion for
the order is not filed within two years after the
complaint or initial pleading is filed.
(c) If a defendant disputes that the plaintiff's

10
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injury meets the requirements of Section 3333.6 of the
Civil Code, the plaintiff shall be examined by a neutral
physic~an

selected pursuant to this subdivision.

The

county medical association for the county in which the
action has been filed shall furnish, upon request of
either party, the names of three physicians whose
specialties qualify them to evaluate the injury, whose
practices are located in the county in which the action
has been filed, and who have agreed to provide
examinations for the purposes of this section.
,
.

"

If the

county medical association is unable to furnish the names
of three physicians, the Board of Medical Quality
Assurance shall furnish' the namea.

If there are not three

physicians whose practices are located in the county in
which the action has been filed, whose specialties qualify
them to evaluate the injury, and" who have agreed to
provide examinations for the purposes of this section, the
county medical association or the Board of Medical Quality
Assurance, as applicable, shall furnish the names of three
qualified physicians whose

practi~es

are located in a

nearby county and whose practices are closest to the
county in which the action has been filed.
and defendant shall each eliminate one name.

The plaintiff
The "

remaining physician shall examine the plaintiff and

11

.
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furnish copies of his or her written findings to the
plaintiff, defendant, and the court.

Both parties shall

share equally in the costs of the examination.

The

examination provided pursuant to this subdivision shall be
in addition to other discovery provided for by law.

If

the plaintiff refuses to submit to the examination, the
court shall deny plaintiff's motion for an order allowing
an amended pleading to be filed that includes a claim for
noneconomic losses in excess of 25 percent of economic
losses.
(d). This section does not apply to either
survival actions provided for in Section 573 of the
Probate Code or wrongful death actions.
(e) This aection only applies to causes of
action arising from accidents that occur on or after
November 9, 1988, and on or before December 31, 1992.
SEC. 6.
Insurance

Co~e,

Section 1852.5 is added to the

to read:

1852.5.

(a) For the purposes of this section:

( 1) "Bodily injury· mea,ns injury to a person
which arises out of the use of a motor vehicle as a motor
vehicle and sickness, disease, or death that results from
the injury.

Bodily injury does not mean injury occurring

during the use of a motor vehicle but not arising out of

"'J.; .
:~j~,

12

'
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that use.
(2) "Motor vehicle" means any vehicle designed
pr imar,ily for use on streets and highways and subject to
motor vehicle registration under the laws of California.
(3) "Person" means a natural person and not a
corporation, partnership, association; or trust.
(4) "Dse of a motor vehicle" means operating,
maintaining, loading, or unloading a motor vehicle.
(b) For any coverage of liability for bodily
injury arising out of the use of a motor vehicle provided
by policies issued or renewed in this state with an '
effective date on or after November 9, 1988,'the maximum
premium rate charged by each motor vehicle liability
insurer admitted in this state shall be the lower of the
following:
(1) The insurer's premium rate in effect on
October 31, 1988, reduced by SO percent.
(2) The insurer's premium rate in effect on
October 31, 1987, increased in an amount not to exceed the
amount of the Physicians' Services component of the
Consumer Price Index applicable to California for the
period of time from October 1, 1987, to November 1, 1988,
reduced by SO percent.
The maximum premium rate shall also apply to

')

~'~ ~
.. ' "

;

13
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premium rates for any uninsured motorist coverage of
bodily injury.
(c) No insurer required to reduce premium rates
pursuant to subdivision (b) may increase premium rates for
coverage for bodily injury arising out of the use of any
motor vehicle for any policy issued or renewed with an
effective date before November 9, '989.

For any policy

issued or renewed with an effective date from November 9,
1989, to December 31, 1992, the premium rates for coverage
for bodily injury arising out of the use of any motor
vehicle shall not be increased at an .nnual rate in excess
of the Physicians' Services component of the Consumer
Price Index applicable to California for the 12-month
period preceding the increase.
(d) Each insurer required to reduce premium
rates pursuant to subdivision (b) shall file a report
evidencing compliance with its provisions with the
The report shall set
..
forth the insurer's premium rates in effect on October 31,

commissioner by December 9, 1988.

1987, and October 31, 1988, for ooverage of liability for
bodily injury, and the reduced premium rates in effect on
and after November 9, 1988.

From November 9, 1989, to

December 31, 1992, each insurer shall file a report within
30 days of any chanqe in premium rates for coverage of

14
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,.

.

;
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liability for bodily injury arising out of the use of any
motor vehicle with the commissioner.

The report shall set

forth the insurer's premium rates in effect prior to the
change in premium rates, for coverage of liability for
bodily injury, and the insurer's new premium rates.
(e) (1) Each motor vehicle liability insurer
admitted in this state, including an insurer admitted
after November 8, 1988, that did not have premium rates in
effect for new business on October 31, 1988, for any
coverage of liability for bodily injury. ar_ising out of the
use of a

moto~

vehicle because it did not offer that

coverage on or before that date .hall not increase premium
rates initially imposed in excess of the amounts specified
in subdivision (c), shall file a report of any change in
premium rates as required by subdivision (d), and, i_f
applicable, shall be subject to paragraph (2).
(2) If a aotor vehicle .liability insurer
described in.paragraph (1) is a subsidiary of, is
controlled by, is a surviving corporation of, or is
subject to common control along

~ith

an insurer

r~quired

to reduce premium rates pursuant to subdivision (b), it
_may not have premium rates in excess of those permitted

for the insurer required to reduce premium rates pursuant
to subdivision (b).

.........

. • • : . . o·
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For the purposes of this paragraph, ·control"
has the meaning set forth in subdivision (a) of Section
160 of .the Corporations Code, "subsidiary" has the meaning
set forth in Section 189 of the Corporations Code, and
"surviving corporation" has the meaning set forth in
Section 190 of the Corporations Code.
(3) If a motor vehicle liability insurer
described in paragraph (1) is not subject to paragraph (2),
then prior to the offer of any coverage of liability for
bodily injury arising out of the use of.a

~otor

vehicle,

it shall file its.premium rates with the commissioner and
obtain the commissioner's approval of those rates.
Paragraph (1) shall apply to any subsequent increase in
premium rates.
(f) This section applies to policies issued
pursuant to Article 4 (commencing with Section 11620) of
Chapter 1 of Part 3 of Division 2.
(g) The

co~issioner

provisions of this section

~n

shall enforce the' .
accordance with

Al.~~ple

7

(commencing with Section 1858) including, but not limited
to, by means of appropriate suspensions and revocations of
certificates of authority and penalties.
(h) Except as provided in this section, the
rating and classification of motor vehicle insurance shall
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be regulated in accordance with the provisions of Section
1852 in effect on January 1, 1988.
(i) Except as expressly provided, this section
shall not affect the Insurance Code or any

regulatio~s

issued pursuant to the Insurance Code.
SEC. 7. Section 3333.6 of the Civil Code, added
by Section 4 of this measure and Section 1852.5 of the
Insurance Code, added by Section 6 of this measure, are
dependent on each other and are not severable.
SEC. 8. (a) Except as

provide~ i~

subdivision

(b), the provisions of this measure ahall not be amended
by the Legislature by any bill which becomes operative on
or before December 31, 1992, unless the bill (1)

furthe~s

the purposes of this act and is passed in each house by
rollcall vote entered in the journal, two-thirds of the
membership concurring or (2) becomes effective only when
approved by the electors.
(b) For any bill with an operative date on or
after January 1, 1993, or that amends or repeals Section
6147 of the Business and Professions Code, as amended by
Section 3 of this measure, the Legislature may amend or
repeal the provisions of this measure by whatever vote is
otherwise applicable to the bill and the bill need not be
approved by the electors.
- 0 -
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DECLARATION OF MAILING
The undersigned Declarant, states as follows:
I am over the age of 18 years and not a proponent of
the within matter; my place of employment and business address is
1515 K Street, Suite 511, Sacramento, California 95814.
On the date shown below, I mailed a copy of copies of
the attached letter to the proponents, by placing a true copy
thereof in an envelope addressed to the proponents named below at
the addresses indicated, and by sealing and depositing said
envelope or envelopes in the United States mail at Sacramento,
California, with postage prepaid. There is delivery service by
United States mail at each of the places so addressed, or there
is regular communication by mail between the place of mailing and
each of the places so addressed.
Date of Mailing:
Subject:

December 28, 1987

MOTOR VEHICLE ACCIDENT CLAIMS AND INSURANCE RATES.
INITIATIVE STATUTE.

Our File No:

SA 87 RF 0044

Name of Proponents and Addresses:
Honorable Richard Polanco
Assemblyman
State Capitol
Sacramento, CA 95814

I declare under penalty of perjury that the foregoing
is true and correct.
Executed at Sacramento, California December 28, 1987.

/;)~

(9'~

&~

ALDERON

Declarant
(916) 323-1995

JOHN K. VAN DE KAMP
Attorney Ceneral

State oj CaliJoTRia
DEPARTMENT OF JUSTICE
1515 K STREET, SUITE 511
P.G. BOX 944255
SACRAMENTO 94244-2550
(916) 445-9555

(916) 323-1995

December 28, 1987

Honorable Richard Polanco
Assemblyman
State Capitol
Sacramento, CA 95814
Initiative Title and Summary.
Subject: MOTOR VEHICLE ACCIDENT CLAIMS AND INSURANCE RATES.
INITIATIVE STATUTE.
Our File No: SA 87 RF 0044
Pursuant to your request, we have prepared the attached title and
summary of the chief purposes and points of the above identified
proposed initiative. A copy of our letter to the Secretary of
State, as required by Elections Code sections 3503 and 3513, our
declaration of mailing, and the text of your proposal that was
considered is attached.
The Secretary of State will be sending you shortly a copy of the
circulating and filing schedule for your proposal that will be
issued by that office.
Please send us a copy of the petition after you have it printed.
This copy is not for our review or approval, but to supplement
our file in this matter.
Very truly yours,
JOHN K. VAN DE KAMP
Attorney General

~JJ-b.S~
FLOYD D. SHIMOMURA
Deputy Attorney General
FDS:rrc
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November 19, 1987·

Honorable John Van de Kamp
Attorney General
1515 "K" Street, Suite 511
Sacramento, California 95814
Dear Mr. Van de Kamp:
Pursuant to the California Constitution, I hereby submit my
proposed ballot initiative for title and su~~ary.
I knew you are well aware of the urgency for insuralice premium
reduction.
I certainly agree with you that "as it stan~s now,
car insurance is too expensive for many Californians," [Los
Ang€les Time - October 27, 1987]. That is why I have chosen to
go directly to the people on this vital issue.
I respectfully

req~est

the following title for

t~e

initiative:

POLANCO INITIATIve - MOTOR VEHICLE INSURANCE RATE REDUCTION
The reason ~or this is to avoid confusion by the voter.
I
understand that there exists an initiative regarding insurance
sponsored by a COTIsumers group and that three more initiatives
are forthcoming; one from the California Trial Lawyers, one from
the insurance indust.:-y, and one ::Erma Consumers U;-,ion..
Having the na~e POLA~CO in the title of this initiative will help
the voter in the mass confusion of insurance initiatives that are
vying for the November ballot.
In addition, I an introducing the
exact language of this initiative as AB 230 when session convenes
in January.
Titling this as Polanco's initiative will assist t~e
voter in following its progress.

NOT I'RIN1"ED, HANDLED. OR MAILED AT GOVERNMENT EXPENSE.
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Honorable John Van de Ramp
Attorney General
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November 19, 1987

If there are any questions regarding my initiative, please do not
hesitate to contact me.
I anxiously await the initiative's return.
Respectfully,

Q~~G)~
RICHARD POLANCO
RP:sc/if
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State Capitol
P.o. Box 942849
Sacramento, CA 94249-0001

\_

....

,

~.-.

Teiephone: 445-3614

R. BRIAN KIDNEY
Chief Clerk

June 21, 1988

Hon. March Fong Eu
Secretary of State
1230 "J" Street
Sacramento, CA 95814
Dear Dr. Eu:
This is to acknowledge receipt of your recent communications
transmitting copies of initiatives entitled (1) Motor Vehicle
Accident Claims and Insurance Rates. Initiative Statute, (2)
Cigarette and Tobacco Tax. Benefit Fund. Initiative Statute
and Constitutional Amendment, (3) School Funding for Instructional Improvement and Accountabilit~ Constitutional Amendment
and Initiative Statute, (4) State Occupational Safety and
Health Plan. Initiative Statute, and (5) Communicable Disease
Tests_ Initiative Statute (all of the above pursuant to Section 3523.1, Elections Code).
Your communications and initiatives have been presented to
the Speaker (see Assembly Journal for June 13, 1988, page
8305, for item (1) above, and Assembly Journal for June 15,
1988, page 8396, for items (2) through (5) above).

~. BRIAN
--../Chief Cl
-"

RBK:eh

IDNEY
k

JOHN K. VAN DE KM4P
Attorney General

State of Californi.o.
DEP.4.RTME?\'T OF JUSTICE
1515 ~ STREET. SlllTE 511

February 18, 1988

P.o. BOX 944255
9·1244-2550

S'-\CR.-\~1ENTO

'(916) 445-9555

(916) 324-5468

Honorable Richard Polanco
Assemblyman
State Capitol
Sacramento, CA 95814
Initiative Title and Summary.
Subject: MOTOR VEHICLE ACCIDENT CLAIMS
AND INSURANCE RATES.
INITIATIVE STATUTE.
Our File No.: SA 87 RF 0044 (Revised)
The purpose of this letter is to correct an error in the title
and sumITlary issued by this office on December 28, 1987. The
phrase "prohibits contingent fees greater than 25 percent of ~
economic losses" has been changed to "prohibits contingent fees
greater than 25 percent of economic losses" (emphasis added).
The complete sentence now reads: "For accidents occurring from
November 9, 1988 to December 31, 1992, limits motor vehicle
accident claims for non-economic losses such as pain and
suffering to 25 percent of economic losses; prohibits contingent
fees greater than 25 percent of economic 10sses./I
We have prepared the attached corrected title and summary of the
chief purposes and points of the above-identified proposed
initiative. A copy of our letter to the Secretary of State, as
required by Elections Code sections 3503 and 3513, our
declaration of mailing, and the text of your proposal that was
considered is attached.
Very truly yours,
JOHN K. VAN DE KAMP

~J~
PAUL H. DOBSON, Supervising
Deputy Attorney General

PHD:kca
Enclosures

"..

JOHN K. VAN DE KAMP
Attorney General

....

oJ~
0., ttiiite

of Californ .
DEhHTMENT OF
(;1':
151!) K STHn~T. SUITE 511
P.O. BOX 9-1-1255
S:\( :11:\ \1 ENTO 1)42,1·\-25;'(1
(916) ·14,'5-\J5:)<;

November 25, 1987

Ms. Sally Acosta
723 N. Ave. 54
Los Angeles, CA 90042
RE:

proposed Initiative

Dear Ms. Acosta:
We have been in contact with Assemblyman Polanco's Office
concerning your letter to that office and your correspondence
with this office relating what appears to be a proposed
initiative involving what has called "Court Reform".

Yo~r letter to us, which we received September 28, 1987,
transmitted money in the amount of $200.00, with Sally Acosta,
Proponent, identified as purchaser. Attached to the money order
were several pages of what appeared to be circulating documents
for 'an initiative petition. You were listed as the Circulator .
. I wrote you on September 30, returning your money order. In that
letter you were advised that we could not understand the purpose
of the materials submitted to us. It did not include the text of
a proposed initiative measure nor did it include any instructions
indicating what was being requested. While the money order for
$200 and your identification on the money order as proponent
does suggest an interest in proceeding with an initiative, the
materials did not contain the text of any proposed measure which
we could title and summarize.
We returned the money order to you with a guide issued by the
Secretary of Stat:e which contains information on how the
initiative process may be commenced. For example, on page 1 of
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the pamphlet it indicates that the first step is to write the
text of the proposed law. That step was missing in the material
you submitted to us. If you wish to issue a title and summary
for' an initiative measure, you must submit the text of the
measure you wish to be considered. If you will perform that
step, we will be in a position to proceed with our statutory
obligations. Until that step is taken, there is nothing before
us to title and summarize.
The material received by us on September 28 includes signatures
of persons on what appears to be an Initiative Petition,
apparently obtained by you on September 24, 1987. The documents
purporting to be a Petition includes a printed statement that the
Attorney General has prepared a title and summary for a proposed
measure, and a title and summary then follows. From the face of
the documents it appears that the Petition was presented to the
signers with the representation that the Attorney General has
issued a title and summary for the'proposed initiative and that
you are authorized to proceed to gather signatures. That is not
the case. The Attor~ey General has not issued a title and
summary for a measure as described in the petition. Yet it
appears, that a representation was made to the persons signing
the petition that the proposed measure had received the stated
title and summary from the Attorney General. That representation
is not accurate.
The letter sent to us from Assemblyman Polanco included copies
of what appear to be additional Circulated Petitions. We do not
know what your purpose is in proceeding to, circulate these
"Petitions"; however, that circulation should cease until you
have complied with the appropriate procedures and are authorized
by the Secretary of State to circulate your Petition.
I am sending a copy of this correspondence to Assemblyman
Polanco and to the Secretary of State. You are urged to
familiarize yourself with the pamphlet issued by the Secretary
of State concerning the Initiative process, which I sent to you
with my letter dated September 30.
Again, we have no intent to prevent you from utilizing the
initiative process; however, until we receive from you the text
of what you propose to submit to the voters as either an
initiative statute or constitutional amendment, there is nothing
for us to take action upon.
'
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If you have any questions on the above, you may telephone me at
(916) 324-5466.
Very truly yours,
JOHN K. VAN DE KAMP
General

~tt~;ne1
.
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.~ ~~~}~~~~~~~~:~RAL
NEH:cac
cc:

March Fong Eu
Secretary of State
ATTN: Anthony Miller
Chief Deputy
Richard G. Polanco
Assemblyman 55th District

Office of the Secretary of State
March Fong Eu

Executive Office
1230 J Street
Sacramento, California 95814

(916) 445-6371

February 10, 1988

NEWS ADVISORY

Secretary of State March Fong Eu announced today (Feb. 10) that due
to changes made by the attorney general's office in the title and summary of the
sixth automobile insurance measure, "Motor Vehicle Accident Claim Reimbursement
Fund", the measure now has a new .circulation deadline.

The original deadline

was July 5; now all signatures must be submitted by July 8.

The text of the

measure remains unchanged.
For further information, please call Melissa Warren at (916) 445-6375.
###
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LOS ANGELES, CALIFORNIA 90017
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March 28, 1988

The Honorable March Fong Eu
Secretary of State
1230 J Street
Sacramento, CA 95814
Dear Mrs. Eu:
I am the Treasurer of and legal counsel to Consumers for
Lower Auto Insurance Rates (hereinafter the "Consumers
Committee"), a California nonprofit corporation and
political committee established to qualify Assemblyman
Richard Polanco's statewide initiative entitled Motor
Vehicle Accident Claims and Insurance Rates. As you know,
Assemblyman Polanco received two different titles and
summaries from the Attorney General. On behalf of my client
I am seeking assurances from your office that the various
clerks and registrars of voters throughout California will
be directed to receive both versions of the petition and to
count the signatures on each petition section irrespective
of the particular version of the title and summary on the
individual section. An instruction from your office will
ensure that no county refuses to file petitions pursuant to
Elections Code Section 3511. Such assurance is necessary in
order that the Consumers Committee can conduct the
initiative qualification effort in a way that ensures an
adequate number of signatures are collected in time to place
the measure on the November 1988 ballot. As is discussed
below, existing legal authority mandates that the valid
signatures on all petition sections be counted.
FACTS
Assemblyman Polanco as proponent of the Motor Vehicle
Accident Claims and Insurance Rates initiative received a
letter dated December 28, 1987 from Deputy Attorney General
Floyd D. Shimomura advising him that the title and summary
of the initiative had been prepared pursuant to his request
and that the language was enclosed.
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Upon receipt of the above letter, petitions were printed
which contained the title and summary language as
transmitted by the Attorney General's office. The Consumers
Committee commenced circulating the petition sections on or
about January 8, 1988.
On or about February 18, 1988, Richard D. Martland, Chief
Assistant Attorney General, advised Assemblyman Polanco by
telephone that the title and summary prepared by the
Attorney General's office for the initiative contained a
clerical error. Specifically, Assemblyman Polanco was
informed that the phrase "prohibits contingent fees greater
that 25 percent of non-economic losses" should have read
"prohibits contingent fees greater than 25 percent of
economic losses".
Approximately 750,000 petitions were in circulation at the
time the Attorney General's office advised Assemblyman
Polanco of the clerical error. Two million additional
petitions were already printed and were scheduled to be
mailed the day following the telephone call from Mr.
M~rrl~nd.
Rather than place these petition sections into
-
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included on the sample ballots in two California counties.
The court concluded that although the title and summary as
printed on the sample ballots in those two counties was
technically imprecise, it substantially complied with the
requirements of the law. The court noted that it was
doubtful that the significant number of voters or petition
signers had been misled by the title and summary as
originally written by the Attorney General. Thus, even
whe "e a ti tIe and summary had been judicially revised, the
Supreme Court was unwilling to find that the original title
and summary did not substantially comply with the
requirement of the law.
A number of other defects have not prevented the signatures
on initiative and referendum petitions from being counted.
Under prior code provisions proponents were required to
include a short title at the top of the page of an
initiative. Where such a title was challenged as being
insufficient it was held that the petition had substantially
complied with the statutory requirements.
(California
Teachers Association v. Collins, 1 C.2d 202 (1934}.)
Even
where the text of a measure included on petitions contained
errors, the courts have permitted the signatures on those
petitions to be counted.
(Assembly v. Deukmejian, 30 C3d.
638 (1982}.)
In the instance at hand, the clerical error made by the
Attorney General's office should not prevent the signatures
on petition sectjons con~aining the error from being
counted. Although the phrase in the original title and
summary concerning contingency fees is not completely
accurate, it is unlikely that those individuals who signed
the petitions were misled or that they would have refused to
sign the petition had the provision regarding attorneys fees
been characterized differently. The phrase as originally
written stated that attorney fees would be limited. The
specific formula used in determining the limitation is
merely a technicality which is of little interest to most
voters. Moreover, the main purpose of this initiative is to
reduce motor vehicle insurance rates. For those voters
interested in the more technical points of the measure, a
complete and accurate copy of the text of the initiative was
included on each petition section. Assuming this measure
qualifies for the ballot it will be debated extensively in
the media and an incorrected version of the title and
summary on some of the petitions should not prevent the
signatures of tens of thousands of voters from being
counted.
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IRREGULARITIES IN FORM ON CONTENT OF
INITIATIVE PETITIONS DO NOT
RENDER THE PETITIONS INVALID
We are of tile opinion that the clerical error in the
Attorney General's title and summary of the Polanco
initiative should not invalidate the signatures on those
petition sections. A long line of California cases have
held that defects in initiative or referendum petitions do
not invalidate the petitions as long as there is substantial
compliance with applicable legal provisions.
Initiatives
and referenda have been challenged in the courts for a
number of technical deficiencies in the petitions themselves
including errors in the text of the measure, errors in the
information being sought from electors signing the petitions
as well as insufficient titles and summaries.
In a number of cases, opponents of an initiative or
referendum have argued that the title and summary prepared
by the Attorney General was defective in that it failed to
summarize the chief purposes and points of the measure as
required by the Elections Code. The courts consistently
have concluded that a title and summary need not contain a
complete catalogue or index of all provisions of the
measure. Where auxiliary or subsidiary matters are omitted
the title and summary is deemed to substantially comply with
the requirements of the law.
In determining whether a title
and summary is fatally defective the courts have focused on
whether the purpose behind the legal requirements has been
fulfilled despite any technical deficiencies. Moreover,
there is a strong presumption that the Attorney General's
title and summary is accurate and all doubts are resolved in
favor of its sufficiency.
(See, Epperson v. Jordon, 12 C.2d
61 (1938); Vandeleur v. Jordan, 12 C.2d 71 (1938): Brown v.
Jordan, 12 C.2d 75 (1938): Perry v. Jordan, 34 C.2d 87
(1949); Amador Valley Joint Union High School District v.
State Board of Equalization, 22 C.3d 208 (1978); P~ople v.
Frierson, 25 C.3d 142 (1979): Tinsley v. Superior Court, 150
Cal.App.3d 87 (1981); Fox Bakersfield Theater Corporation v.
City of Bakersfield, 36 C.2d 136 (1950).)
In one instance where an initiative was the subject of a
post-election challenge it was argued that the measure
should be invalidated because the title and summary as
originally prepared by the Attorney General misled the
voters. (Amador Valley Joint Union High School District v.
State Board of Equalization, 22 C.3d 208 (1978).) The title
and summary had been revised by a court during a preelection legal challenge but the revised language was not
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EQUITABLE ESTOPPEL
The doctrine of equitable estoppel requires the Secretary of
State to instruct the county clerks and registrars of voters
to count the signatures on those petition sections
containing the original version of the title and summary of
the Motor Vehicle Accident Claims and Insurance Rates
initiative prepared by the Attorney General.
The doctrine of equitable estoppel is founded on the
concepts of equity and fair dealing.
It has been applied
against governmental entities where justice requires its
application.
(City of Long Beach v. Mansell, 3 C.3d 462
(1970): Driscoll v. City of Los Angeles, 67 C.2d 297 (1967):
Killian v. City and County of San Francisco, 77 Cal.App.3d 1
(1978).)
This historical doctrine has been applied in cases regarding
elections.
In Assembly v. Deukmejian, 30 C.3d 638 (1982),
the California Supreme Court held that even though the
referendum petitions had not substantially compiled with a
particular provision of the Elections Code, since the
proponents of the referendum had relied on a practice which
had been accepted by the governmental entities charged with
enforcing the procedures, the petitions were found to be
valid.
with the Polanco Initiative, all elements of estoppel are
present. As previously discussed, both the California
Constitution and the Elections Code clearly place the duty
of preparing the title and summary on the Attorney General.
The proponents are required to place the language provided
to them on the petition sections. Assemblyman Polanco was
justified in relying on the sufficiency of this title and
summary particularly since there is a presumption that it is
accurate and has been properly prepared. Representatives of
the Attorney General's office were fully apprised of the
facts relating to the proposed initiative and intended that
their conduct be acted upon by the proponent in placing the
title and summary on the petition sections. The proponent
was not aware of the error and relied on the accuracy of the
language provided to him by the Attorney General to his
detriment.
We recognize that there is strong public policy associated
with ensuring that information prepared by government
agencies for distribution to voters regarding ballot
measures is accurate and not misleading. However, in this
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instance the injury to the interests of those voters who
exercised their rights by signing the Polanco initiative
petitions will be substantial whereas it is highly unlikely
that any voters were actually misled by the clerical error
in the title and summary. The public policy favoring the
voters right to initiative far outweighs other policy
considerations in this instance.
THE POWER OF INITIATIVE MUST BE LIBERALLY CONSTRUED
The power of initiative and referendum is liberally
construed in California. The right to initiative is
precious and the courts are zealous in preserving this
right.
Judicial policy has been to liberally construe this
power whenever challenged in order that it not be improperly
annulled and it be used to promote the democratic process.
(See Assembly v. Deukmejian, 30 C.3d 638 (1982); Amador
Valley Joint Union High School District v. State Board of
Equalization, 22 C.3d 208 (1978); American Federation of
Labor v. Eu, 36 c.3d 687 (1984); Patterson v. County of
Tehama, 190 Cal.App.3d 1298 (1987): E. Gottschalk & Co.,
Inc. v. County of Merced, 196 Cal.App.3d 1378 (1987);
Building Industry Association v. City of Camarillo, 41 C.3d
810 (1986).)
Where an initiative petition has been prepared and
circulated in good faith with many signatures already
secured and the time is short during which the number of
signatures required can again be secured, the courts only
require that there be substantial compliance with the
relevant statutory scheme.
(California Teachers Association
v. Collins, 1 C.2d 202 (1934).) The courts have also noted
that the submission of an initiative to the electors should
not become bogged down in lengthy litigation.
(Schmitz v.
Younger, 21 C.3d 90 (1978).) Although invariably those
opposing a ballot measure for political or economic reasons
attempt to prevent it from being voted on by the people, the
courts have generally opposed pre-election review, deferring
technical issues until after the election.
In this instance, it is particularly important that the
right of initiative be protected and that the signatures
obtained on petition sections which contained the original
version of the title and summary be counted. The proponent
and the Consumers Committee relied in good faith on the
accuracy of the title and summary prepared by the Attorney
General. A large number of petitions were placed in
circulation prior to the time the proponent was notified of
the clerical error and tens of thousands of registered
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voters signed their petitions.
It is extremely unlikely
that any voters were misled by the title and summary which
contained the error. 'l'he original title and summary
accurately stated that attorney's fees would be limited
under the proposal. The method used in computing lliis
limitation is a highly technical point which is of little
interest to voters. Moreover, we believe that only a
negligible percentage of the electorate could explain the
difference between economic and non-economic damages.
Instead, what the voters have focused on is that this
measure would lower motor vehicle insurance rates.
It is
imperative that the electorate have the opportunity to vote
on this impor ,..l:''": issue which the California Legislature has
been unable to resolve. There is ample time during the
election process for voters to be fully apprised of the
measure's provisions regarding attorneys' contingency fees.
If any VOlers were indeed misled at the time they signed the
initiative petitions, any misconceptions will be cleared up
during the campaign. ~ot only will the corrected title and
summary appear in the Voters Pamphlet, but the initiative
will undoubtedly be debated extensively in the media and
vigorous campaigns will be conducted by both sides.
CONCLUSIONS
On behalt of Assemblyman Polanco and the Consumers Committee
I respectfully request the Secretary of State to direct the
county clerk or registrar of voters in each county to count
the signatures on all petition sections submitted on behalf
of the Motor Vehicle Accident Claims and Insurance Rates.
The Committee members would greatly appreciate your response
to this request at your earliest convenience.
We appreciate your assistance in this matter.
If you or
your representative would like to discuss this matter
further, please do not hesitate to call.

~iXrfllti'!:a
W. Reed

DWR:mh
cc:

Honorable Richard Polanco
Honorable John Van de Kamp

REMCHO, JOHANSEN & PURCELL
ATTORNEYS AT LAW

220 MONTGOMERY STREET, SUITE 800
SAN FRANCISCO, CAUFORNlA 94104
415/398-6230
FAX: 415/398-7256

May 5, 1988
BY FEDERAL EXPRESS
Anthony L. Miller
Chief Deputy Secretary of State
1230 "J" Street, Room 209
Sacramento, CA
95814
Dear Mr. Miller:
OUr office represents the California Trial Lawyers
Association. As you know we have an interest in the socalled Polanco Initiative, "Motor Vehicle Accident Claims
and Insurance Rates. Initiative statute."
In February 1988, CTLA discovered that the Polanco
Initiative title and summary was incorrect. Instead of
showing that the initiative prohibits contingency fees
greater than 25 percent of economic losses, it stated that
fees greater than 25 percent of non-economic losses are prohibited. We also learned that, rather than correct the
inaccuracy when it came back from the Attorney General's
office, the proponents of the measure compounded the problem
by specifically claiming in their own literature that fees
greater than 25 percent of non-economic losses are prohibited.
The summary and Mr. Polanco's characterization of
his own initiative are demonstrably false. The difference
between the initiative's actual provision and the incorrect
summary is substantial; the effect of the erroneous summary
is to overstate significantly the net recovery that an accident victim could expect to receive under the initiative's
provisions.
CTLA promptly notified the Attorney General and
asked that the matter be corrected. A copy of a letter from
Gary Gwilliam to the Attorney General is attached. We
understand that the Attorney General's office immediately
recognized and corrected the error and that Mr. Polanco had
new petitions printed. OUr office had understood from pre-

Anthony L. Miller
Chief Deputy secretary of state
May 5, 1988
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vious conversations with your office that the Secretary of
State was treating these as separate initiative petitions
and did not intend to count signatures on petitions with the
erroneous summary.
I learned yesterday that you are advising the
clerks and registrars to separate the two initiatives, but
to send you raw count and random sample data with the two
figures combined. You told me that you were treating this
matter as if it were a "substantial clerical error," and
were going to count and cumulate both sets of petitions. As
we discussed, I write to request that you handle the matter
differently.
First, by asking the Registrars to report only combined counts to you, you guarantee a lawsuit·when one might
not be necessary. If Mr. Polanco secures sufficient signatures without recourse to the faulty petitions, there is no
need for anyone to file at all. But, under your procedure
one knows only that the faulty petitions are,being counted,
but not whether they have a determinative effect on the outcome.
Second, treating two diametrically opposed summaries of the proposed initiative as if they were the same
undercuts the very reason for titles and summaries. The
very purpose of the title and summary is "to inform the
prospective signer of the general purpose of the proposal,
and to protect him from being misled or imposed upon."
(Clark v. Jordan (1936) 7 Cal.2d 248, 252.) The title and
summary are provided with the full expectation that "a large
number of the population, not knowing what the context of
the act is" will rely upon them "as a guide." (wallace v.
Zinman (1927) 200 Cal.585, 592.) It is for this reason that
the title and summary are required to be "a true and impartial statement" of the measure's chief points and purpose.
(Elec. Code, §§3531, 3503.) The Election Code itself forbids
election officials from accepting and processing initiative
petitions that do not comply with these requirements.
(Elec. Code, §3511.)
Application of these requirements is particularly
compelling in this case because when he received the
Attorney General's title and summary Mr. Polanco could have
easily corrected the error. It is a major error of substance, one that changes the meaning of a primary provision
of the initiative. Mr. Polanco not only failed to correct

Anthony L. Miller
Chief Deputy Secretary of State
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the summary when it came back, he emphasized the erroneous
statement in his own correspondence to electors soliciting
their signatures. (A copy of Mr. polanco's solicitation
letter is attached.) At some point a proponent must be
charged with responsibility.
Finally, the random signature verification procedures which you propose will not give a true picture of the
number of duplicate signatures. Up to this point, the old
incorrect petitions and the new corrected petitions have
been treated separately and presented to the voters separately. Now that your office is planning to treat the signatures cumulatively, it raises a serious problem of duplicate
signatures.
In summary, then, the signatures on the defective
initiative petitions should be disregarded entirely, because
they were obtained on the basis of a title and summary that
is patently false. But if these signatures are not to be
disregarded, election officials should at least verify every
signature to ensure that the measure does not qualify with
the duplicate signatures of those who signed both the first
and the second petitions.
RespectfullY'~

emcho
JR:ph
Enclosure

REMCHO, JOHANSEN & PURCELL
AlTORNEYS AT LAW

220 MONTGOMERY STREET, SUITE 800
SAN FRANCISCO, CAliFORNIA 94104
415/398-6230
FAX: 415/398-7256

MEMORANDUM
TO:

county Clerks and Registrars of voters

FROM:

Joseph Remcho
Robin B. Johansen

RE:

Motor Vehicle Accident Claims and Insurance Rates
Initiative (Polanco) .
Secretary of State No. 430

DATE:

May 9, 1988

We are enclosing for your information a copy of a letter
to the Secretary of State's office regarding signature verification for the Polanco insurance initiative. please read it carefully; this matter may be the subject of litigation.

cc:

Anthony J. Miller

I.[GISLATI\I'[ ADDRESS

STATE CAPITOL
SACRAMENTO 9581.
PHO..,£ ~916' 4457587
OISTIII.C., OFFICE

110 N AVENUE 55
LOS ANGEL ES 90042
PHO .... [ 1213' 255·7111

Assembly
Qtalifomia 1Jlegislaturt
FEB

1...'

•

; i. ./
CO,.MITTEE MEMBEIIl
HEAL""

HOUSING. COMMUNI"",:Y DEVELOPMENT

TR AfIISPOIIlT AT ION
UTILITIES. COMMEftCE

2 1988

LABOft
CHAIRMAN:

RICHARD POLANCO

SUBCOMMITTEE ON

ASSEMBLYMAN

PUBLIC P"OCUREMENT

M[NTAL HEALTH

"0\1',50"" COMMITTEE

Dear Friend:
Thank you for supporting my Assembly Bill 230 and my
initiative to lower motor vehicle liability insurance rates.
The Consumers Lower Auto Insurance Rate Initiative is simple
and fair.
When passed by the people, the initiative essentially
does two things.
1. Mandates'a 50% premium cut on all motor vehicle
liability insurance.
(For most Californians, this portion of
your insurance premium is about 70% of your total premium
payment) .

2. When a "fender-bender occurs, it limits claims for "pain
and suffering" to 25% above the real economic loss such as
medical bills, loss of wages (including future loss), loss of
business opportunities, etc.
This initiative does not change any limitations applicable
to survival, wrongful death actions or actions involving serious
and permanent injuries. What this will do is stop the fraud
which occurs when someone screams "whiplash" and sues for
$1,000,000 for "pain and suffering".
It will also reduce the
incentive for those lawyers who specialize in "ambulance chasing"
from filing meaningless lawsuits by limiting their contingency
fees on these cases to 25% of the non-economic loss.
The overhwhe1ming majority of drivers in California are
honest, law-abiding citizens who have been made ~o pay ever
increasing automobile insurance because of a small minority who
have used the current system to their greedy advantage.
I wrote this initiative because I am sick and tired of
seeing the hired army of Sacramento lobbyists stop every attempt
at meaningful reform of the system. Their idea of reform is to
devise schemes to put money into their own pocket and ignoring
the needs of the consumer. But they are powerful. The insurance
industry has budgeted over $18 million to stop us. The lawyers
are planning to spend over $10 million. For both of these
special interests to be so afraid of us you know that we are on
the right track.
Paid lor and authorized by: Consumers 101 Lower Auto Insurance Rates

NOT PRINTED, HANDLED, OR MAILED AT GOVERNMENT EXPENSE.
~.

1230 J Street
Sacramento, California 95814

Office of the Secretary of State
March Fong Eu

March 22, 1988

Elections Division
(916) 445-0820
TOO: (800) 833-8683
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Honorable Richard Polanco
State Capitol
Sacramento, California 95814
Dear Assemblyman Polanco:
Thank you for your letter of March 16 requesting the addition of
another proponent, Mr. Harry O. Miller, to your initiative
entitled Motor Vehicle Accident Claims and Insurance Rates.
As you correctly point out in your letter, state law is silent on
the issue of adding proponents to statewide ballot measures. In
the absence of any prohibition against such action, I am willing
to accommodate your request and shall so notify all county clerks
of this change.
Before taking this action, however, I should appreciate a copy of
the intended enclosure to your letter, the statement from Mr.
Miller requesting the addition of his name to your initiative.
This enclosure was inadvertently excluded f 'om the mailing I
received.
Sincerely,

.,j

07'':~~~
',)

.. ,',:MAR€H

FONG EU
Secretary of State

Your help~is needed right now! First of all, you must be a
registered voter. Please sign the enclosed Initiative Petition
today and return it to me in the enclosed envelope immediately.
Also, try to get as many family members, friends and co-workers
who are registered voters to sign it. Even if your signature is
the only one, please try and return it within two days.
Make sure you sign the bottom of the Petition as Circulator,
or all signatures you collect will be invalid.
And if you possibly can, include a contribution to help us
print and distribute more Petitions. Many Californians have
chosen to donate 2% of the first year savings they will receive
when this Initi.ative becomes law. others have sent $5, $15,. $25
and more to ensure that the lawyers and insurance companies won't
stop us.
Together, we will cut auto insurance premium's hundreds of
dollars yearly for each of us.
Sincerely,

(~~a.A Qo.Pa-~
Richard G. Polanco
Assemblyman
Author of Consumers Lower Auto Insurance Rates Initiative
P.S.
Even if you don't wish to make a contribution (or
can't because you have a premium payment on your car insurance to
pay), please get as many signatures on this petition as you can
and return it to me immediately in the enclosed envelope.
P.P.S. If you are not a registered voter, or you aren't sure if
you are still registered, call your County Registrar of Voters
and have them send you the form. You must be a registered voter
for your signature to count.

/

Harry O. Miller
President
Chief Executive Officer

Advent Company

March 15, 1988

Honorable March Fong Eu
Secretary of State
Elections Divisions
1230 J Street
Sacramento, CA 95814
Dear Madam Eu:
I respectfully request that my name be added as a proponent
of the statewide initiative proposed by Assemblyman Richard
Polanco entitled Motor Vehicle Accidents Claims and
Insurance Rates. My voting address is 439 Beverwil Drive,
Beverly Hills, CA 90212.
Please feel free to contact me at (818) 377-6699 if I can
provide any additional information. I appreciate your
consideration in this matter.

~a3~
Har y O. Miller
439 Beverwi1 Drive
Beverly Hills, CA 90212
HOM/z1s
cc:

John Van de Kamp

7510 Hazeltine Avenue • Van Nuys, California 91405-1419. Telephone (818) 990-8383
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